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C O U N T E R P R O D U C T I V E E C O N O M I C POLICIES

For the last couple o f newsletters, we have dedicated this
column to economic issues that interfere with the

rehabilitation o f people incarcerated in Michigan. This month
we want to discuss an issue that has a significant impact on the
economics o f the prison system as wel l as the rehabilitative
Opportunities o f those incarcerated. We believe that the
department should takea serious look at the front end o f its
classification system.

When a man enters the prison system, i f he has more than 7

years to serve, he wi l l automatically be sent to a Level IV
prison. He w i l l remain there until he is within 7 years o f his
earliest release date (ERD) or until he has served more than 3

years on his controlling sentence. That means he is sent to a

prison where there is very litt le programming, very few jobs,
and limited opportunities for constructive socializing. So, he
learns to do his t ime without being able to work on his RGC
recommendations or participate in helpful programming. He
has to rely on his fami ly or others for discretionary spending

money ? or go without. He cannot observe others doing
constructive time. And, taxpayers are paying more, since

higher level prisons cost more to operate.

When he is f ina l ly transferred to a Level I facility, he may

have acquired a substantial institutional debt. He l ikely feels
more isolated than when he arrived and he may be angry. He
now has to learn a new way to do time ? the way he should

have learned at the beginning o f his sentence. Depending
upon his level o f frustration, that may be challenging.

H o w does t h i s make sense? W h y don?t w e begin b y assuming

that everyone w i l l d o the i r t ime respons ib ly , par t i c ipa t ing in

p r o g r a m m i n g and w o r k oppor tun i t ies and soc ia l i z ing

appropr ia te ly? I f someone demonstrates tha t he is unable t o

d o so, place h i m in a h ighe r secur i t y level and prov ide the

suppor t needed to help h i m learn to do t ime w e l l .

SORA STATUS

February Cour t Ruling: On February 14, 2020, Judge
Robert Cleland issued an order in the class action Does v.

Snyder I I case. The implementation was delayed for
approximately 90 days to allow the legislature time to pass a

new law and to ensure that registrants received notice o f their
responsibilities. I f the order had become effective, the ruling
would have accomplished the following:

¢ The state could no longer enforce any provisions o f
SORA against anyone whose crime occurred before

Apri l 12, 2011.
¢ For those whose cr ime occur red on A p r i l 12, 2011 , o r

later, the state cou ld n o longe r e n f o r c e . . .

© prohibitions on working, loitering, or
residing within a student safety zone;

© the requ i rement to repor t al l te lephone

numbers rou t i ne l y used;

o the requi rement t o repo r t l icense plate

numbers , reg is t ra t ion numbers and

descr ipt ions o f any m o t o r vehic le , a i rc ra f t ,

o r vessel regu la r l y operated;

o the requirement to report in person and
notify registering authority immediately
after establishing any electronic mail o r
instant message address or other
designations used in internet

communications or postings;
o the requirement to report all telephone

numbers routinely used;
o the requirement to report all electronic mai l

addresses and instant message addresses
routinely used;

o the retroactive incorporation o f the lifetime

registration?s requirement to report all
electronic mail addresses and instant

message addresses assigned and all login
names or other identifiers used.

Legislation Introduced: On March 17, 2020,Representative
James Lower introduced HB 5679 designed to create a sex
offender registry that would be constitutional. The bi l l

contains language that appears to be an attempt to address
sections o f the current law that were ruled unconstitutional.

But, it would make only one substantial change in the current
registry: those convicted o f crimes that occurred before Apri l
12, 2011, would no longer appear on a public registry. SORA
teform advocates believe the bill is entirely inadequate.

The legislature is not in session because o f the travel and

congregating limitations due to the COVID-19 pandemic. So,

the bill has seen no action. It is not clear when the legislature
wi l l reconvene.

In ter im Cour t Order: On Apri l 6, 2020, Judge Cleland
issued an interim order in the case because the Court found
that the COVID-19 pandemic has made it virtually impossible

for the Michigan State Police to take the steps necessary to
implement the judgment, that the legislature is not meeting in
regular session, and that in person compliance with SORA is
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virtually impossible for registrants, and would violate physical

isolation directives.

The ACLU o f Michigan summarized the interim order as

fo l lows: .
1. L a w enforcement must immed ia te ly stope n f o r c i n g

registration, ver i f icat ion, school zone v io la t ions, and
fee violat ions in connected w i th Michigan?s sex

offender registry law f r o m February 14, 2020 unt i l

the C O V I D - 1 9 cris is has ended. N O T E : th is order

enjoins the enforcement o f the regis t ry but does N O T
stop law enforcement f r o m con t inu ing to use the

registry.
2. The COVID-19 crisis is considered ended when:

a. There is no longer an operative federal or
state executive order or legislative act
declaring a state o f emergency, or

b. The Court determines that the conditions
giving rise to the need for this Order no
longer apply, and

c. Registrants are notified o f their duties under
Michigan?s registry law going forward.

3. W i t h i n seven (7) days o f th is O r d e r ( A p r i l 13, 2020):

a. Michigan State Police shall post notice o f
this Order on their website and other

locations where i t can be seen widely by
registrants.

b. The Prosecuting Attorneys Association
Coordinating Council must provide notice o f
this Order to all Michigan?s Prosecuting
Attomeys.

c. Michigan State Police must provide notice
o f this Order to the Michigan Association o f
Chiefs o f Police and to the Michigan
Sheriffs? Association, who must send notice
to all law enforcement personnel who are
responsible for registry enforcement matters.

4. The attorneys involved in this case must report to the
court every 30 days on the progress o f this order.

SY EFFORTS TO REDUCE P O P U L A T I O N

OF STATE?S J A I L S A N D PRISONS

Given the rapid spread o f COVID-19, i t was obvious that

individuals in jails, prisons, and detention facilities were

particularly vulnerable. Some state leaders reacted quickly.
Much o f their attention focused on jails and juvenile detention
facilities.

On March 20, the Michigan Supreme Court State Court
Administrative Office provided guidance to trial courts
regarding detention, bail, and pretrial release. Those

recommendations included thefo l low ing :

¢ Coordinate with law enforcement in your county
about expanding the use o f appearance ci tat ions

(when appropriate and lega l l y permiss ib le) rather
than custodial arrests,

Coord inate w i t h y o u r prosecutors and l a w

enforcement agencies in y o u r coun ty regard ing the

possible use o f summons (when appropriate) rather
than arrest warrants.

e Ifdefendants are arrested for warrantless

misdemeanor offenses, courts should coordinate with
law enforcement to use their discretionary authority

to set lower interim bonds for an expedited release o f
low-risk defendants before arraignment.

e Courts must closely adhere to M C R 6.106(C)

regarding personal or unsecured bonds to effectuate
as many pretrial releases from custody as safely
possible.

e When setting bail, courts should carefully weigh the

public necessity o f certain pretrial conditions
(including drug/alcohol testing, counseling, office
visits, etc.) w i th the risk o f spreading COVID-19.

e Consider using non-warrant alternatives (when

appropriate) when defendants fai l to appear in court
or otherwise commit conditional release violations.

Michigan Supreme Court Chief Justice Bridget M.
McCormack and Sheriff Matt Saxton, Executive Director o f

the Michigan Sheriffs? Association issued a jo in t statement on
March 26, suggesting ways that local authorities could be
proactive in reducing ja i l populations. Their suggestions
included the fol lowing:

e Judges and Sheriffs should use the statutory authority
they have to reduce and suspend ja i l sentences for
people who do not pose a public safety risk.

e Law enforcement should only arrest people and take
them to jai l i f they pose an immediate threat to
people in the community.

e Judges should release far more people on their own
recognizance whi le they await their day in court. For
some, judges may want to release them under

supervision or under a condit ion that they stay away
from a particular place or person.

e Judges shou ld use p r o b a t i o n and t reatment p rog rams

as j a i l a l ternat ives.

On March 29, the Governor issued an executive order

addressing concerns about how COVID-19 would affect jails
and prisons. The order is to be effective through Apri l 26,

2020. The first section deals with reducing risk in thep r i s o n
system, but focused litt le attention on reducing the population.
I t contained the fol lowing requirements:

¢ Screen all persons arriving at or departing from an
M D O C facility.

° Restrict all visits except for attorney-related visits
and l imit ing visits to no physical contact to the extent
feasible.

L imi t off-site appointments for incarcerated persons
to o n l y those re la ted to urgent o r emergency m e d i c a l
visits.

Develop and implement protocols for evaluation,
test ing, no t i f i ca t ion , and iso la t ion o f incarcerated

people who display symptoms o f COVID-19.
© N o t i f y the Depa r tmen t o f Hea l t h and H u m a n Serv ices

( D H H S ) o f suspected cases.
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as we k n o w , she hasn?t increased the size o f thep a r o l e board,

released medically f r a i l indiv iduals, ex edited commutations,
arranged electronic public hearings for WISTS wantingt o s e
hearings, waived programming f o r ind iv idua lspas t( r e i r ERD,

thesé-people-applied provisions o f the repealed Prison

Overcrowding Emergency Powers A c t to reduce prison
sentences, or released people serving time for technical rule
violations ? to name a few suggestions. It is frustrating and
f r i gh ten ing , as w e w a t c h the numbers o f in fec ted incarcerated

persons rise, a l o n g w i t h the death to l l .

T h e f o l l o w i n g is a l i s t o f the n e a r l y two -dozen organizat ions
w h o have been m e e t i n g w e e k l y under the d i rec t ion o f the

H u d s o n - W e b b e r F o u n d a t i o n t o discuss oppor tuni t ies and
organ ize act iv i t ies.

A C L U o f Michigan
A m e r i c a n Fr iends Serv ice C o m m i t t e e M i c h i g a n

C r i m i n a l Just ice P r o g r a m

Citizens for Prison Reform
Detroit Justice Center

Family Advisory Board
Hudson-Webber Foundation

Humanity for Prisoners
Michigan Center for Youth Justice

Michigan Indigent Defense Commission

Michigan Liberation

Michigan Prisoner Rehabilitation Credit Act

Michigan Protection and Advocacy Services, Inc.

Michigan Public Health Initiative
MI -CURE

Nation Outside

National Association o f Social Workers ? Michigan

Chapter

Neighborhood Defender Service
P e w Trus ts

Public Welfare Foundation

Safe and Just Michigan

State Appellate Defender Office

The Justice Collaborative
W a y n e State U n i v e r s i t y Center fo r B e h a v i o r a l Hea l t h
and Justice

Unfortunately, the efforts o f this group have not produced the
results we intended.

C O N D I T I O N S OF C O N F I N E M E N T F O R
I N C A R C E R A T E D W O M E N I N M I C H I G A N

Michigan State Senator Erika Geist has introduced two bills
that w i l l improve conditions o f confinement for women in
Michigan. SB 830 focuses on the treatment o f pregnant and
postpartum women. The bi l l wi l l do the following:

© Codify the prison doula program.
e Ban the shackling o f all pregnant and postpartum

women, without the approval o f a prison

administrator and the treating medical care provider.
e Al low a 72-hour bonding period fol lowing birth.

e Establish a breastfeeding program.
e Proh ib i t o n - d u t y M D O C s ta f f f r o m b e i n g present in

the b i r th ing room.
e Al low for a visiting fami ly member to be present in

the birthing room.

SB 831 wi l l establish an advisory committee in the
ombudsman?s office that w i l l oversee conditions o f

confinement in Michigan?s women?s prison. The committee
wi l l consist o f a physician who specializes in high-risk
pregnancies, a physician who is board certified as an
obstetrician-gynecologist, a nutritionist, a licensed and
practicing midwife, a practicing doula, an individual who was
formerly incarcerated in a women?s prison, an individual who
has trauma-specific and gender-responsive expertise, a social
worker with at least a bachelor?s degree who has expertise in
reentry services for prisoners, an individual who is a teacher or
academic with expertise in adolescent development, an
individual who is accredited by a national corrections institute,
and an individual who has expertise in sanitation and
environmental services. The committee wil l monitor the

following issues affecting incarcerated women and report any
issues to the ombudsman:

e Mental and physical health.
e Nutritional needs and resources.

e Conditions o f confinement.

The group wi l l also advise the ombudsman on best practices
related to:

e Access to nutritious and quality food.
e Access to sufficient toilet paper and sanitary

products, including for postpartum bleeding.

Because o f the current COVID-19 pandemic, the legislature is
not is session. I t is not clear when they might reconvene.
Their offices are still receiving mail. I f you would l ike to

express your views on these bills, your state representative can
be reached at PO Box 30014, Lansing, M I 48909-7514, and

your state senator can be reached at PO Box 30036, Lansing,
MI 48909-7536.

S M A R T JUSTICE D A Y OF A C T I O N :
U N I T I N G F O R P R E T R I A L R E F O R M

Our nonincarcerated readers are invited to jo in the ACLU o f
Michigan for the ?Smart Justice Day o f Action: Uniting for
Pretrial Reform? online event May 27, 9:30AM-5PM. The
Day o f Action wil l be a mass mobilization o f advocacy groups
and reform activists to push for passage o f legislation related
to the recommendations from the Michigan Joint Task Force
on Jail and Pretrial Incarceration.

Partners are invited to help promote the event and to recruit
participants.

H e r e is t h e r e g i s t r a t i o n l i n k , through w h i c h you can v i e w the

agenda fo r the day.
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e Provide, to the fullest extent possible, appropriate
personal protective equipment to all staff.

e Conduct stringent cleaning o f all areas and surfaces

ona regular basis.
e Ensure that incarcerated persons and s ta f f have

access to personal hyg iene products .

Ensure pro tec t i ve launder ing p ro toco l s are in place.

Post signage and c o n t i n u a l l y educate on the

impor tance o f social d is tanc ing, handwash ing , and

personal hygiene.

* Pract ice social d is tancing in a l l p rog rams and
classrooms.

¢ Minimize crowding, including interactions o f groups
o f 10 or more people.

T h e order d id focus o n reduc ing j a i l populat ions. It suspended

the Coun t y Jai l O v e r c r o w d i n g A c t so that act ions n o r m a l l y
author ized u n d e r the act are n o w va l i d w i t h o u t an

ove rc rowd ing emergency. T h e order then urged that the
f o l l o w i n g i n d i v i d u a l s be released i f t hey do n o t pose a publ ic
safety risk:

e O l d e r people, those w i t h ch ron i c cond i t ions ,

m e d i c a l l y f r a i l , p regnant , o r near ing the i r release
date.

Anyone incarcerated for a traffic violation.

Anyone incarcerated for failure to appear or failure to
pay.

e A n y o n e w i t h behav io ra l hea l th p rob lems w h o can be
safe ly d ive r ted fo r t reatment .

I n addit ion:

* Parole violators must not be transported to or lodged
in a county ja i l or local lockup unless they have

successfully implemented risk reduction protocols.
© Local jails w i l l be reimbursed for lodging individuals

who would have been transferred to the MDOC
under normal circumstances.

* Juveni le detent ion centers are encouraged to reduce

the risks b y d o i n g thef o l l o w i n g :

o R e m o v i n g any juven i les w h o have C O V I D -

19 symptoms f r o m general popula t ion.
o E l i m i n a t i n g any f o r m o f j u v e n i l e detent ion

or residential f a c i l i t y p lacement fo r juven i les
unless there is a substant ial and immedia te

safety r isk to others.

© P r o v i d i n g wr i t t en and verba l

commun ica t ions to juven i les at such

faci l i t ies regarding C O V I D - 1 9 , access to

medica l care, and commun i t y -based support.
© To the extent feasible, fac i l i ta t ing access to

fam i l y , educat ion, and legal counsel th rough
electronic means at n o cost, rather than

through in-person meetings.

o Unless otherwise directed by court order, for
juveniles on court-ordered probation, the use

o f out-of-home confinement for technical
violations o f probation and any requirements

for in-person meetings with probation
officers are temporarily suspended.

The Michigan Joint Task Force on Jail and Pretrial

Incarceration recently submitted its report outlining ways to
reduce jai l overcrowding in the state. The recommendations
have gone to the legislature where they have been drafted into

proposed legislation. Since the legislature is not in session,
those bil ls are awaiting action. On Apri l 1, 2020, the Task

Force issued a press release urging that its recommendations
be used immediately to reduce jai l populations in view o f the
dangers posed by COVID-19. Those recommendations
include the fol lowing:

e Handle most traffic offenses as civi l rather than
criminal matters.

e Expand officer discretion to use appearance tickets
instead o f custodial arrests.

e Divert those with behavioral health needs away from
the justice system.

© Detain only those who posea significant risk o f

absconding or harming a person in thec o m m u n i t y
pending trial.

e Use probation, fines, and community service as

sentences for low-level crimes.
© Limit ja i l time for those who violate the rules o f

supervision.

* Strengthen services and supports for crime victims
and survivors.

The State Appellate Defender Office (SADO) quickly
organized attorneys to represent inmates at some o f the state?s

larger jails. The result was more people being released from

Macomb County and Wayne County. The ACLU o f Michigan
sued Oakland County alleging that conditions there were
putting vulnerable inmates at risk due to the virus.

We have seen a substantial decrease in the populations o f
many jails throughout the state. Sheriffs, judges, defense

attorneys and prosecutors have cooperated in many cases to
reduce the risk to the locally incarcerated.

The results at the state level have been moredisappointing.
The A C L U o f Michigan and SADO Suggested an Executive
Order that would have reduced the prison population. The

American Friends Service Committee (AFSC) composed two
letters suggesting specific initiatives to reduce the population.
Many organizations and individuals signed on to those letters.

AFSC also organized weekly twitter storms to urge action on
the part o f the governor. Nation Outside organized a car

protest in Lansing. We know that some inside groups have
also raised their voices. Among them, the National Lifers o f
America, Inc. Chapter 1010 (Kinross) has written to the

governor with a l ist o f elderly incarcerated persons there who
should be considered for release.

We are grateful that the parole board has increased the rates o f

parole. We appreciate the fact that the M D O C has reinstated
forfeited good time to make some individuals eligible for
parole. But we believe that more could and should have been

done. The governor has claimed more than once that She is

doing everything she can to reduce the population. But, as far
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